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SUMMARY OF MEETING PROCEEDINGS 

Seventh Meeting of the Advisory Committee on Aviation Consumer Protection (ACACP) 

 

 

Welcome and Housekeeping Matters 

 

Blane A. Workie, Assistant General Counsel for Aviation Enforcement and Proceedings 

 

The ACACP Designated Federal Official (DFO) Ms. Blane A. Workie called the meeting to 

order at 9:11 a.m. She introduced the committee members, welcomed Committee Chairperson 

Kathleen Kane, and gave an overview of the Committee’s history and purpose. The Committee 

was established by the Federal Aviation Administration (FAA) Modernization Act of 2012 and is 

charged with evaluating aviation consumer protection programs and providing recommendations 

to the Secretary of Transportation for improving existing programs and establishing new 

programs if needed. The statute also directs the Secretary to report to Congress each year on the 

Committee’s recommendations.  

 

Introductory Remarks of Committee Members 

 

Committee Chair Kathleen Kane welcomed the participants and thanked Ms. Workie for all of 

her work and Secretary Foxx for appointing her as the chair of the Committee. Ms. Kane noted 

her appreciation for those in attendance and the distinguished members of the Committee 

representing all areas of the aviation industry. She commented on the importance of the 

Committee hearing all view points and working out any differences of opinion. She expressed 

her anticipation of a lively meeting and encouraged attendees’ participation.  

 

Committee member David Berg welcomed the attendees, stating that he looked forward to a 

good meeting with interesting presentations that will shed light on important topics. 

 

Committee member Charlie Leocha stated that over the past two years, the Committee has 

accomplished many good things and provided a unique forum in Washington, DC where 

interested parties can  discuss topics t traditionally relegated to written comments on 

rulemakings. Among the issues that the Committee has discussed are consumer privacy, cell 

phone use on airplanes, government-imposed taxes on air transportation, passenger facility 

charges, security fees, ancillary fees, and Customs and Border Protection wait times and 

procedures at airports. The Committee has also created a list of contract of carriage terms and 

definitions in collaboration with the airlines. Due to the Committee’s work, the DOT consumer 

complaints process has become more consumer-friendly. Consumers now are given case 

numbers for their complaints to track whether DOT or the airline is handling their complaint.  

 

Committee member Deborah Ale Flint stated that last year, airports generated over $1 trillion in 

economic activity and that she is happy to represent the voice of airports on the Committee. She 

added that she looks forward to continuing the Committee’s mission, which is to ensure that as 

the airline industry evolves, it maintains its economic impact, while balancing and protecting the 

needs of consumers.  
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SPACE ALLOCATED PER PASSENGER ON AIRCRAFT 

 

Safety and Health Concerns 

 

Government Perspective 

 

Cynthia Corbett, Senior Human Factors Research Specialist, Principal Investigator for Cabin 

Safety Research, Protection and Survival Research Laboratory, Federal Aviation 

Administration, Civil Aerospace Medical Institute (via video conference) 

 

In regards to seats, there are a lot of safety aspects that are addressed in Federal Regulations. 

Seats play an important role in protecting occupants in the event of an accident. Substantiation 

for compliance with most FAA requirements is by test. Evacuation demonstrations at maximum 

seat density are performed by aircraft manufacturers under prescribed test conditions—dark of 

night, range of demographics of participants, carry-on baggage strewn throughout the cabin, and 

half of the exits blocked. Additionally, seats are required to be fire resistant. Flammability tests 

are required on the seat cushions and upholstery,  as well as  the plastic panels throughout the 

plane.  

 

The maximum number of passengers on an aircraft is determined by the type and number of 

emergency exists. Testing can only confirm or reduce this number. In the case where the full-

scale evacuation demonstration shows that the maximum number of occupants cannot be 

evacuated within 90 seconds, the maximum number of occupants would be reduced. In the event 

a carrier would want to increase the number of seats, it would have to show by demonstration or 

analysis that the evacuation standard could still be met. 

 

The FAA conducts evacuation research and includes new types of seats and configurations in its 

simulators and modeling because aircraft interior configurations are changing all the time. While 

the FAA has not studied seat pitch, per se, studies have shown that evacuation speed depends on 

the ability of passengers to move down the aisles and through the exits. Researchers have found 

that, in terms of evacuation—especially on narrow-body single-aisle airplanes—once a queue 

has formed in the aisle, any passengers not in the queue will have to wait until there is a space 

for them to move into. At the same time, test arrangements in which seat pitch does not exceed 

31 inches may be required for other safety and survival equipment.   

  

 

Flight Attendant Perspective 

 

Julie Frederick, Government Affairs, Association of Professional Flight Attendants  

 

When discussing health issues and space allocation, the number one issue is the ability to 

evacuate during an emergency. In FAA certification tests, all passengers must be able to 

evacuate the plane in 90 seconds with half the exits blocked. But there are problems in the real 

world when passengers do not follow instructions, keep baggage around their seats, are not 

securely buckled in their seats, and are unaware of the closest emergency exits. This lack of 

attention is only exacerbated by the use of electronic devices during takeoff and landing. 
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Furthermore, new industry standards regarding seat space push the limit of people being able to 

assume the preferred brace position in an emergency landing.  

Flight attendants face serious challenges regarding medical emergencies on a full aircraft. 

Sometimes just reaching the passenger in need as well as finding space to isolate and treat the 

passenger is a challenge. The APFA believes that as the population ages, these types of events 

will increase. 

 

One can go to any number of websites to read a litany of complaints or anecdotes highlighting 

“air rage.” Some people are now referring to it as “leg room wars.” Flight attendants have seen 

an increase in air rage and passenger misconduct incidents that correlates to the reduction of 

personal space for passengers. Unfortunately for the FAA and the industry, it will likely take a 

high profile incident for remedial action to occur.  

 

Recommendations: 

 

 Both regulators and air carriers will need to look closely at the causes and effects that 

increased passenger density have on safety and security, not just on passenger experience. 

They need to consult with flight attendants as they consider further actions. 

 Ongoing analysis and more rigorous testing are needed to ensure that the 90 second 

evacuation test can be met every time.   

 The FAA should step up enforcement against passengers for “air rage” and misconduct. 

During a question and answer session, the following points were discussed: 

 

 It is difficult to simulate the effects of panic or water rushing into the cabin. The 90 

second limit is a number that has been used for a number of years and is based loosely on 

the approximate two minute burn rate during a fire event. If a manufacturer takes 91 

seconds to evacuate, it fails and must identify the problem, fix it, and repeat the test. 

 For research and testing, the participants in the evacuation represent a range of age 

groups and gender mix. The researchers do not add on seconds to account for non-

simulated real world factors. The average evacuation time for most aircrafts is well below 

the 90 second rule. 

 During testing, participants do not know in advance which exits are blocked and may 

have to reroute to an open one. When the lights go off in the cabin during a test, even for 

those that are frequent travelers, it causes people to freeze instead of panic. It is 

simulating reality to a certain extent, but in an actual emergency with baggage and 

children, it is not going to be exactly the same. The APFA would like to see more 

realistic testing. 

 Smoke is not simulated during testing. However, smoke inhalation is often the biggest 

threat after the initial crash and why there is the 90 second rule. The biggest hurdle in an 

evacuation is passenger education. The FAA recommends that briefings be novel and 
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interesting, but it is hard to judge a briefing by that criteria and engaging passengers will 

always be a concern.  

 

Health Concerns 

 

Government Perspective 

 

Nimia L. Reyes, MD, MPH, Medical Officer, Division of Blood Disorders, Centers for Disease 

Control and Prevention (via teleconference) 

 

Deep vein thrombosis (DVT) occurs when a blood clot develops in the deep veins, most 

commonly in the lower extremities. Pulmonary embolism (PE) then occurs when the clot or a 

piece of it is carried through the bloodstream and lodges in the pulmonary artery or one of its 

branches which supplies blood to the lung. Approximately 350,000 - 900,000 individuals are 

affected by VTE each year in the U.S. and about one-third of those cases are fatal in the U.S. 

Estimates vary on the incidence of travel-related VTE. There is no consensus in the medical field 

on the definition of travel-associated VTE and there are differences in measured outcomes. The 

overall incidence though is low. Based on two studies, the absolute risk of VTE for flights more 

than four hours was 1 in 4,656 flights and 1 in 6,000 flights.  

 

Increased risk for VTE is due to venous stasis caused by sitting for a long time while traveling. 

The increased risk is independent of mode of transportation—long distance air, bus, train, and 

car travel have similar risk. The risk is the same for economy-class and business-class travel, 

increases with increasing travel duration and with preexisting risk factors, and decreases with 

time after air travel. In the majority of patients who developed travel-related VTE, most had 

preexisting risk factors. For travelers without preexisting risk factors, the risk of travel-associated 

VTE is low. The risks also increase with height greater than six feet three inches perhaps because 

taller passengers have less leg room. There is evidence that immobility while flying is a risk for 

VTE and indirect evidence that maintaining mobility may prevent it. 

 

 

Recommendations: 

 

 All long-distance passengers with pre-existing risk factors should do frequent calf 

exercises and ambulation, as well as sitting in an aisle seat when able. 

 Additionally, for passengers already at an increased risk for VTE, they should use 

properly fitting graduated compression stockings (GCS) and using anticoagulants only in 

particularly high-risk cases. 

 Passengers need enough space on aircrafts to move around either in their seats or in the 

cabin to reduce their risk of developing DVT. 

Consumer Perspective 

 

Ira Goldman, President, Right Brain, Ltd; Knee Defender, LLC 
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Airlines and manufacturers believe that all airline seat widths and pitches are comparable. 

However, a wider seat with less pitch is not the same as a narrower seat with more pitch to 

someone with long legs. Unfortunately, airlines do not publish seat dimensions or leg room 

information. If a passenger does not fit in their seats, they are forced to disembark and do not 

receive a refund.   

 

Today there is often zero leg room and the person in front cannot recline at all, even if they have 

a right to it. There are standards for how much space a dog on an aircraft should have, but there 

are no rules regarding space for humans on aircraft. If a passengers gets VTE and dies after not 

being able to move on a plane, even if there is direct proof that immobility on the plane was a 

cause, the airline will say it is not liable because of the Warsaw Convention and FAA regulations 

which limit airlines damages liability to harm that occurs to passengers in-flight—. However, if 

environmental factors on a plane cause a dog to die, there would be a large public relations issue 

and the airline is liable. The definition of a safe flight should not just be limited to takeoff, 

flying, and landing. 

 

Passengers cannot do leg exercises on most seats on these aircraft to try and prevent DVT. Even 

though passengers are encouraged to move in their seats, it is physically impossible for many 

people. In many recent lawsuits, airlines barred passengers from being able to move around 

despite the fact that they were at risk for DVT or had symptoms. In one case, a judge ruled that 

an airline was not liable for a passenger developing DVT because FAA regulations recommend 

that passengers have their seatbelts on during the duration of the flight.  

 

Recommendations: 

 

 The FAA should reconsider guidance regarding seatbelt use during non-turbulent flying. 

The airline should not be held responsible for injuries due to turbulence if flight crews 

warn passengers of the risk of being injured by turbulence. 

 Airlines should be required to provide other room for passengers to move around if they 

cannot move around the aisles, such as in their seats. This may require federal standards 

for minimum seat pitch. 

 If there is no right to recline for passengers, then airlines need to state that clearly. 

 The FAA should require a safety announcement for passengers to look behind them 

before they recline their seats. 

 FAA safety certification should also include space-related safety issues. 

 DOT should establish policies that if a passenger does not fit into the seat, they should 

get their money back if the airline does not provide seat measurements beforehand.    

 

Eric Schmidt, ExitRowForTheTall (via pre-recorded video) 
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Mr. Schmidt is six feet six inches tall and started a Twitter account called ExitRowForTheTall. 

He argues that airlines should not be allowed to charge tall people extra money for exit row seats 

that have extra leg room. In the past, passengers were able to talk to a gate agent and ask for an 

exit row seat if available and the gate agent could give them one based on their judgment and 

availability. But now airlines are charging a tall tax for those who are able and willing to help in 

the event of an emergency. Mr. Schmidt stated that airlines can address this issue by giving tall 

passengers the space they need without gouging them for profits.  

 

During a question and answer session, the following points were discussed: 

 

 Most airline passengers have one or more of the risks for VTE. Sitting in an aisle seat 

greatly reduces the risk of developing DVT, mostly due to the fact that on average, 

passengers sitting in aisle rows get up more frequently. 

 If a passenger takes multiple flights back to back, they are at a higher risk of developing 

DVT. But time between flights is a more important determinant for increased risk. 

 Mobility is the key factor determining risk for DVT. While business or first class seats 

may have more room, a person is still increasing their risk if they do not get up during 

their flight, regardless of what class they are seated in.  

Economic and Cost Concerns  

 

Aviation Industry Perspective 

 

Simon Pickup, Strategic Marketing Director, AIRBUS Americas 

 

Airline business models play a big role in seat capacity and space allocation per passenger. The 

trend for the past few years has been increasing market segmentation to create products for 

specific traveler groups. Much of the innovation has taken place in the economy cabin, which 

has seen the growth of hybrid and ultra-low cost carrier economy cabins for price sensitive 

passengers and economy plus seating, which offers higher seat pitch for a moderate price 

increase. Different market segments have different cabin layouts. A high density layout has 28-

inch pitch seats, except for high comfort seats at the front. This allows for 20 percent more seats 

than the typical layout, reducing costs by about the same amount. This is optimal for an ultra-low 

cost carrier that needs to be able to offer low fares for their target passenger, who is focused on 

lowest ticket price. Premium products such as first and business class are more expensive for an 

airline to produce and they use more real estate in the cabin. Assuming these products have 

significant demand, airlines will receive a good return on them.  

 

New seat designs maintain knee clearance at higher seating densities than in the past. They are 

thinner and have a higher pivot point for seat recline, as well as a higher placement for seat back 

literature pockets, allowing for increased shin and knee clearance. New seats offer two inches 

more knee and shin clearance than older models. When discussing passenger space, it is 

important to also examine shin and knee clearance. 
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Passenger motivation drives the airline product and passenger yields. Seating density is a direct 

result of the business model of the airline. Ultra-low and low cost carriers require higher seating 

densities to cater to their price sensitive passenger base.  

 

Keith Hansen, Director of Government Affairs, Allegiant Air 

 

The results of a survey of Allegiant’s customers and from airlines across the country, shows that 

the most important factor in determining travel for most passengers is cost. Eighty-seven percent 

said lower fare was the most important factor and 17 percent said it is getting the best value for 

the money. Only a small percent of travelers value in-flight service and seat dimensions over low 

fare. The only way Allegiant can offer the lowest fare is to increase the seat density. When 

companies increase seats, inevitably the fares come down. Allegiant’s customers are looking for 

a way to go on vacation and still have money left to spend at their destination.  

 

During the question and answer session, the following points were discussed: 

 

 DOT has only received a very small number of complaints related to seat pitch.  

 Airlines are trading more space for income. On the passenger yield curve, as it moves 

from first class seats to economy seats, lower ticket prices equal lower yields. Therefore 

companies are balancing yields per number of square feet of use in an airplane. 

 Spirit Airlines—which uses 28-inch pitch seat—found that there was an increase in 

customer complaints for flights over two and a half hours. Allegiant Air has not noticed a 

similar issue. Most Allegiant flights are between two and three hours. With the exception 

of flights to Hawaii, Allegiant does not have any flights over four hours. 

 Seat Guru does not list if seats on aircrafts are the traditional size or the new thin seats. 

Passengers would have to look up each plane model to find that out.  

 While revenue margins have not increased dramatically between the increase in 

passenger capacity and lower airfares, when seats are added, generally fares are lowered 

and margins are decreased. 

 Airlines and aircraft manufacturers believe that higher seat density does not negatively 

affect emergency evacuations and all models have to go through the FAA’s tests.  

 If seating density decreases due to DOT regulations, then prices would have to increase 

and could price out a lot of the traveling public who cares about low fares.  

 Aircraft manufacturers offer a wide variety of seat width, pitches, and cabin layouts to 

best fit their customer’s business models. All new Airbus models have thinner seats. 

AIRLINE’S FREQUENT FLYER PROGRAMS 

 

Tax Treatment of Frequent Flyer Miles 
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Aviation Industry Perspective 

 

Mary B. Hevener, Partner, Morgan, Lewis & Bockius 

 

The taxation of frequent flyer miles has generated interest lately due to a case in the tax court 

called Shankar v. Commissioner in which the court held that a Citibank customer had to report 

taxable income due to his use of frequent flyer miles received from Citibank as a premium for 

opening a new bank account. The Shankar case did not reflect a big change in the taxation 

treatment of frequent flyer miles. The IRS has never tried to tax miles and there is not any basis 

for taxing them now.  

 

When an airline awards frequent flyer miles to a passenger for flying, the miles are simply a 

mechanism for awarding the passenger a discount. The tax law since the inception of income tax 

has not taxed rebates and discounts. The one circumstance where there could potentially be a tax 

issue is that the IRS could require recognition of taxable income is if a passenger uses miles 

earned on a business trip to pay for a personal trip. The IRS, however, determined that it was 

impossible to track how passengers receive miles.  

 

Shankar v. Commissioner is a different case involving miles awarded by a bank when an account 

was opened. There is an extremely specific regulation, statute, and announcement stating that 

when banks pay interest, they have to report to the IRS all interest in excess of $10. It is a 

completely different economic situation when the banks are simply awarding miles to account 

holders as opposed to an airline that wants people to fly more and are offering a discount on 

fares. It is also distinct from the credit card situation where the banks award miles for people 

who charge a dollar and get a mile. That is a business decision and an accrual of miles. The case 

did not say anything new about the nature of frequent flyer miles nor changed the taxation of 

them.   

 

Consumer Perspective 

 

Charlie Leocha, Travelers United 

 

Mr. Leocha stated that he spent the previous week speaking with the IRS about this and what Ms. 

Hevener said does not match what the IRS chief counsel told him. The IRS told him that it is not 

taxing the award of frequent flyer miles, but rather taxing the redemption of them. The IRS 

claimed that even if the thank you miles Mr. Shankar received were put into a general pool of 

other miles, the miles would be taxable to the extent that they were used to buy the ticket. The 

IRS also stated that it did not know in this situation how it could differentiate between the miles 

from the bank and the miles from other sources. 

  

The IRS said that the court that decided the Shankar case is precedential so this case will affect 

future laws. The Committee needs to take action on this issue as soon as possible. Now, what the 

IRS determined in 2002 does not correspond with the Shankar case ruling. The IRS repeatedly 

stated that the agency does not make any rules. This issue has to be resolved at the policy level—

with Congress. Consumers are going to be confused if some miles are taxable and others are not. 
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Once consumers have purchased tickets with frequent flyer miles, the tickets should be treated 

just as though they had been paid for with cash. 

 

Recommendations: 

 

 The Committee needs go to Congress and figure out what kind of wording is needed to be 

included in a bill so that frequent flyer miles will not be taxed.  

 The Committee should send an immediate letter to Congress saying that it would like to 

see this issue resolved. 

During a question and answer session, the following points were discussed: 

 

 It is important to understand that in the Shankar case, in response to the IRS’ regulations, 

the bank had taxed the award of the miles rather than the use of the miles. 

 Controversy was created by the Shankar case because the valuation of the taxed miles 

was considered to be higher than the value of the trip that Mr. Shankar took. That was 

something that the tax court took into account—which it is often asked to value property 

and services. One of the issues Mr. Shankar complained about was that he was taxed on a 

high value of the miles and he had used them to take a trip in the same year that was less 

in value. In this case, the award of the miles and the purchase of the trip was easy to trace. 

In the complicated situation where “thank you miles” are in a pool of other miles, it is 

difficult to determine the value of mile. 

 Congress may be willing to say that frequent flyer miles are not taxable even when 

awarded by a bank. It would take an act of Congress to do it because if you make any 

particular item suddenly tax exempt everyone would switch to paying in that item. Even 

if Congress would be able to act in terms of these “thank you miles,” it would have to 

define strict limitations so that the tax exemption would only be for this particular 

situation. 

 

Changes to Frequent Flyer Programs 

 

Aviation Industry Perspective 

 

Marc Berman, CEO, The Mallett Group 

 

Loyalty programs are voluntary marketing programs using highly structured contracts with 

explicit limits and discounts. These programs were originally about perks offered to best 

customers. They are another way to differentiate airlines and programs the same way fares do. 

American Airlines started with the first frequent flyer program in 1981. The goal was to reward 

and retain the best customers.  

 

Changes are necessary to maintain the program and corporate profitability. Programs always 

reserve the right to change—with or without notice—reflecting company needs and objectives. 
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The rights of programs to do this have been upheld by the Supreme Court. Marketplace realities 

and airline interests in maintaining loyalty usually result in adequate notice of changes. 

Communication reduces stress and that is the balance between giving enough time and not giving 

too much time. However, it is a complex task to find a balance. Managing customer expectations 

through communication is key. The terms and conditions of frequent flyer programs need to be 

direct and not leave room for much interpretation. In the end, the company is invested in 

building, not harming customer loyalty. Thus reasonable notice is more the norm than not. 

 

Consumer Perspective 

 

Tim Winship, FrequentFlier.com (via teleconference) 

 

Airlines’ frequent flyer program terms and conditions states that the company has the right to 

terminate the program or change the program rules, benefits, and conditions of participation at 

any time with or without notice. Airlines can do whatever they want, whenever they want and are 

not bound by considerations of good faith or fair dealing.  

 

Several airlines—including American, US Airways, and Delta—made significant changes to 

their frequent flyer program in the past year with no advanced notice. Each one of these changes 

negatively affected the mile value of the loyalty member accounts. This is legal and within the 

rules set out by the programs themselves. However, it is not fair and reasonable. The kinds of 

changes that are being discussed take months to enact, so they are not emergency measures 

implemented quickly. Simple fairness and decency would dictate that airlines let consumers 

know ahead of time that changes are coming.  

 

The question then is not whether they should give advance notice, but rather how much advance 

notice airlines should give. In the 1980s and 90s, airlines routinely gave program members 12-

month notice of any changes that negatively affected their programs. Both the airlines and their 

customers were comfortable with the 12 month rule. It would help the airlines recover the public 

trust and certainly travelers would welcome better communication even if it is in the service of 

delivering news that negatively impacts their awards accounts. There is no sign that the airlines 

are willing do this unilaterally.  

 

Recommendations:  

 

 DOT should implement regulations requiring carriers to provide consumers with 12-

month advanced notice of changes in current frequent flyer program to allow a 

reasonable time for the vested members to obtain and use an award.  

Government Perspective 

 

Charles Smith, Senior Attorney, Office of Aviation Enforcement and Proceedings 

 

There is no explicit regulatory regime that specifically addresses frequent flyer programs. Instead 

the enforcement office looks to its statute on unfair and deceptive practices. The FAA 

Modernization Act of 2012 states that the enforcement office of DOT has the authority to 

evaluate frequent flyer programs under the unfair and deceptive practices statute. DOT does 
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require airlines to disclose a certain list of items on their websites, one of which is frequent flyer 

rules. The enforcement office received 184 complaints in 2014 regarding frequent flyer 

programs, accounting for 1.18 percent of all complaints received. This number has remained 

fairly constant since 2010. This is not a major area of concern for the enforcement office. 

 

The enforcement office is often asked about the amount of notice that is required to tell 

consumers about a change to terms and conditions. They do not have a specific time period. 

They have stated that this is a very facts-specific inquiry that has to be reasonably noted so that 

the consumer has time to use their miles. DOT does not regulate specific seat allocations either, 

only that carriers must disclose in program terms and conditions that seats are limited. When 

DOT receives a complaint about availability, the enforcement office reminds the consumer that 

they must have a lot of flexibility when using their miles.  

 

The office has never taken enforcement actions against an air carrier for an unfair and deceptive 

practice as it relates to the terms and conditions or availability of awards. They have taken 

actions for other violations regarding frequent flyer programs. For example, DOT’s full fare rule 

requires that prices include all the taxes and fees also apply to award travel. Similarly, co-

branded credit cards cannot advertise free award tickets without disclosing the taxes and fees. 

The office has taken action on two of these incidents.  

 

During a question and answer session, the following points were discussed: 

 

 Mr. Winship stated that members need advance notice on changes to terms and 

conditions for frequent flyer programs and not for regular fares. The difference is that the 

changes to frequent flyer programs negatively impact of the value of miles members have 

earned to date whereas changes in published fares have no such effect. He believes this is 

an important distinction. Committee member Berg disagrees. 

 Ms. Workie noted that DOT does take notice of changes made to frequent flyer programs 

and if changes are significant, it does require airlines to notify passengers. 

 These programs are called frequent flyer programs because they are meant to reward the 

most frequent travelers. Therefore, it is reasonable to keep revising a program to address 

these customers. The terms airlines set regarding their ability to change their program are 

necessary. It is a fair opt-in policy.  

 Ms. Workie reiterated that DOT has no regulations regarding how many deep discount 

seats must be available on an airline when airline announces an airfare sale. But under 

deceptive practice regulations, DOT expects the airline to have a number of seats 

available at the price advertised and when those seats are taken, they are expected to stop 

advertising the sale. Airlines are also required to disclose if there is limited availability or 

no availability in certain locations. The definition of limited just means that there has to 

be some seats available. 

 If a consumer flies 10,000 miles in order to earn a free trip as advertised in a brochure, 

then it does not seem fair that after the consumer has flown the miles, airlines can change 

the terms. This seems analogous to an airline changing the terms after a ticket is 
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purchased. Airlines can, however, make changes to award levels up until the point a 

ticket is purchased using them and that is clearly spelled out in all the programs’ terms 

and conditions.  

 Ms. Workie noted that airlines have flexibility in establishing priorities regarding who 

will be denied boarding if there are no volunteers in oversales situations. DOT rules state 

they must have rules that are already set prior to denying any boarding. In terms of what 

regulations the department is looking into, DOT is open to considering regulating aspects 

of this issue, but no rulemaking decisions have been made.  

Availability of Seats and Upgrades 

 

Consumer Perspective 

Randy Peterson, Frequent Flyer Services 

 

Mr. Peterson did not attend the meeting. 

 

Airline Industry Perspective 

 

Marc Berman, CEO, The Mallett Group 

 

Airlines reserve an estimated six to eight percent of capacity for award seating on an annual 

basis. This percentage is a balance between revenue management and the frequent flyer program 

for seats. The compromise that airlines have come to is that there is a percentage of seats they 

can allocate to meet the obligation of the program and make frequent flyers happy as well as 

balance their books. The move to revenue-based programs will result in fewer miles in currency, 

but will allow truly loyal customers to redeem more easily. This is what a marketing program is 

meant to do.  

 

At 25 of the world’s largest airlines, seats were available for frequent flier redemption on 72.4 

percent of the flights. In 2014, Southwest awarded 6.2 million flight awards at 11 percent of total 

revenue passenger miles, United awarded 4.8 million awards at 7.1 percent of total revenue, 

Delta had 12.5 million award redemptions at 7.4 of total revenues, and JetBlue allows for family 

pooling of accounts. There is an astonishing amount of availability of seats for frequent flyer 

awards.   

 

Award seat availability and upgrades are balanced and benefits will become more equitable as 

airlines tailor their frequent flyer programs to the true “frequent flyer,” per their original 

intent. However “frequent buyers” will still have ample opportunity for redemptions. Dynamic 

pricing of awards is the next evolutionary step to make programs more balanced and reasonable. 

In the end, mile accumulation and aspirational awards drive behavior and both the airlines and 

customers benefit. 

 

During a question and answer session, the following points were discussed: 

 

 There is a difference between small business travelers and those working for large 

corporations. Large corporations have travel managers, who set rules to which business 
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people have to adapt. There is an acceptance that the mindset of the frequent flyer has 

changed in that they understand these programs have changed significantly. This as a 

healthy development for the industry. 

 Southwest’s frequent flier program has no limitations on what tickets members can buy 

and they reported flight awards as 11% of total revenue passenger miles.  Other carriers 

with more limitations on seats reported flight awards at closer to 7% of total revenue 

passenger miles, presumably because there are more restrictions on members redeeming 

frequent flier miles.  So presumably there would be a higher percentage of flight awards 

as total revenue passenger miles on other carries if there were no restrictions.  It will be 

interesting to see how these programs evolve into revenue-based programs and how the 

seat allotment numbers change over time. 

Closing remarks 

 

Blane A. Workie, Assistant General Counsel for Aviation Enforcement and Proceedings 

 

The Committee’s DFO Blane A. Workie thanked all the speakers for their very informative 

presentations, the Committee members for their questions, and the DOT staff that worked hard to 

make this meeting possible.  

 

The meeting adjourned at approximately 2:45 PM.  
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