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Order 2007-4 -7 

CSITED STATES OF AMERICA 
DEPARTAIENT OF TRANSPORTATION 

QAIL.a r* *- OFFICE OF T H E  SECRETARY 
W'ASHINGTON, D.C. 

Issucd bj  tlie Department of Transyol~at~on 
on tlie 6th day of Apr~l  7007 

Imperial Jets, Inc. Docket OST 2007-26781 

\'iolations of 49 U.S.C. $5 ill 101 and 41712 and 
14 CFR Part 399 Served April 6, 2007 

CONSENT ORDER 

This consent order concerns common carriage air service by Imperial Jets, I I~c . ,  I\ ithout 
the requisite Departmental economic authority. Such conduct contravenes 49 U.S.C. 
8 41 101 ,  the Department's akiation licensing requirement, and 49 U.S.C. # 41712, which 
prohibits ticket agents and air carriers from engaging in unfair and deceptive trade 
practices and ~ l n h i r  methods of competition. This order also concerns Irnperial Jets' 
separate and distinct violations of 14 CFR 399.80(a), which details certain proscribed 
practices by ticket agents that constitute unfair and deceptive practices and unfair 
methods of co~npetition. It directs Imperial Jets to cease and desist from such fill-ther 
kiolations and assesses Imperial Jets a con~promise civil penalty. 

Citizens of the United states' are required under 49 U.S.C. 8 41 101 to hold economic 
authority' from the Department, either in the form of a "certificate of p~iblic convenience 
and necessity" or in the form of an exemption3 from the certificate requirement in order to 

A "citizen of  the United States" includes a corporation organized in the Lnited States that 1 )  nlcets 
c e r t a ~ n  specified standards regarding the citizenship of  its president, officers and directors. and ho1dc1-s of 
its ~ o t i n g  interest and 2) is under the actual control of  citizens of  the Lrli~tcd States. 49 C.S.C.  
4 40102(a)(15). 

This a~~t l lo r i ty  by the Fcderal ;\\.iation IS separate and distinct firom any s a k t y  autIiol.~ty rccl~~ired 
.\cllllllllstl-a~l<~ll. 

l'or example. SLICI I  c x e n i p t i ~ ~ ~ s  211 air taxi rilay take the form of  d ~ r c c t  21r carl-ier authol- i t  as 
pursuant to 14 CFR Part 39s (limited to aircraft or-iginallj, designed for 00 passenger scats 01- lcss) or 
~ndirect  air ca~-rier au thor~ ty  as a public charter operator pursuant to 14 CFR Part 350 or as a n  air freight 
t m . a r d e r  pursuant to 14 C'FK Part 296. An entity or person who is illrectly cngagcd in the opel-atlon of 
a~rcraf t  that are used to provide air tra~~sportatioli  An  entity or pel.son n.ho is not a is a "direct air carrier." 
direct air carrier. but ~ 1 1 0solicits in his or her own right menlbcrs of the pi~bl ic  to p ~ ~ r c h a s eair 



-I 

engagei directly or indirectly in air transportation. ",4ir transportation" is thc 
transportation of passengers or property by air as a common carrier between t~\ .o  places in 
tlie L'nited States or between a place in the United Statcs and a place outside of the 
L:nitcd Statcs or the transportation of mail by a i r .  In the context of aviation, a "conimon 
carrier" is a person or other entity that, fbr compensation or liirc, holds out and. or 
pro\.ides to the public transportation by air bet~veen two points." 

Air charter brokers that do not have Departmental economic authority may not, as 
principals, enter into contracts with direct air carriers' for air transportation and then re- 
sell tlie same air transportation pursuant to separate contracts with charterers, i.e. charter 
custonlers. Such conduct makes the air charter broker an ~~nautliorizedindirect air 
can-ier"11d violates the certificate requirement in 49 Lr.S.C. 41 101. Engaging in air 
transportation without ecolloruic authority, in addition to violating section 41 101,  
constitutes an itnfair and deceptive practice and an unfair method of competition in 
violation of 49 U.S.C. 5 41712. Furthermore, as ticket agents piu-suant to 49 C.S.C. 
5 40102(a)(2), air charter brokers, even when acting as agents of direct air carriers or 
agents of charterers", may not create the false impression that they arc direct air carriers. 
Such misrepresentations violate 14 CFR 399.80(a) and, like violations of section 41 101, 
arc also considered by the Departmelit to violate 49 U.S.C. 5 41712. 

Imperial Jets is an air charter broker that does not hold economic authority fi-on1 the 
Department. For a period of time during 2006, Imperial Jets endeavored to link 
prospective charterers with direct air cai-riers. Notwitlistandi~ig its lack of economic 
authority, Imperial Jets contracted with direct air carries to provide air transportation, 

transportation is an "indirect air carricr." See, e.g.. Btntton I). Shiffrin, 635 F.2 1228 (7th Cir. 1980), cert. 
denied, 449 V.S. 1123 (1980); CilYl ilrror~alrtic.s Bonrri v. C[~r.clfi-e~Tt.nve1. 111c.. 513 F.2d 375 (2d Cir. 
1975). 

From the standpoint of the requirements of section 41 101, the holdi~ig out of air service, as bell as 
the actual operation of that service, constitutes "engaging" in air transportation. Prior to 1094, when 'Title 
49 of the LJnited States Code was recodified and siniplified, 49 U.S.C. 3 41 101 stated that no carrier could 
"engage" in air transportation without appropriate authority. Although the ~vording of section 41 101 now 
states that what is prohibited is "providing" air transportation without authority, Congress made clear ~vhen 
it recodified 'l'itle 49 that in doing so it did not intend ally substantive change to the statute. Act of July 5, 
1994, Pub. L. 103-272, $ 6(a). 108 Stat. 735, 1378. 

49 I. .S.C. g g  40101(a)(5),(a)(23). and (a)(25) 

1, ICnolsc;~)I). ,Ylrtiotlnl Tt.rrr~.c. Sl!fi,h.Rti., 993 F.2d 5 16, 522-13 (5"' Cir. 1993) 

See .sl[pt.(rnote 3. 

Obtainlng :~~lthorization from the cusrorncr tc act on thi, custvmer's bclialf as its aycnt or ohtaln~ng 
:~i~thorizationfi.on1 tlie il~rect air car-ricr to act 011 its behalf as its agent i l l  signing contracts Sol- alr 
11-ansportatlon are tn.0 of the lawfill liieans of conducting business us an alr charter broker. !lbtrc,eO I I  the 
Rolcl c ? f ' ,  lit. ('/ltri.t'r Rr.oker..s 117 .lt.t-rrt~,girry.lit. T1.rrr7.spor.f~rtror1.69 Fed. Reg. 61 429, Oct. 18, 2004. c i.t.cltlrrrl 
published 69 Fed. Reg. 62321, Oct. 25, 2004. 



\\liicli Imperial Jets then re-sold as a principal to tliird-party charterers in violation of 49 
U.S.C. t j t j  41 101 and 41712. 

An ii;\cstigation by the Office of A\ tatton Enforcement and Proceedtngs (Enforccmcnt 
Office) of Imperial Jets' ad\ ertising practlccs revealed other \ io1,ltions of these stati~tcs, 
,IS well as of 14 CFR 399.80(a). Specifically. Imperial Jcts' Intel-net nebsite contamed 
language tl~at reasonably could ]lave led a consunier to conclude that Imperlal Jcts 1s a 
d~rcct air call-ier, \vliich it 1s not. For example, the "About" page on Imperlal Jets' 
nebsite referred to "infonllation rcgard~ng all of your Imperial Jets flights." Addittonally, 
the same xvcbpage stated that snacks and drinks v, ere free on "our flights," and that "most 
of our planes can noticeably decrease your t r a ~ c l  time wr~thout layo\.ers, refi~eling or 
connections." Such statements, particularly ones that reference "our planes" and "our 
fliglits" can reasonably be read to mean that Imperial Jets \\as a direct air carrier. 
Through these and other statements on its Intenlet website, Imper~al Jets held out dlrect 
air transportation when it did not have proper econonlic authority, tlierebq ~iolat ing 49 
U.S.C. $$41191 and 41712 and 14 CFR 399.80(a). 

In mitigation, Imperial Jets points out that, throughout this matter, it has cooperated \bit11 

the Enforcement Office's investigation. Imperial Jets notes that, after being notlfied of 
the Enforcement Office's concerns, Imperial Jets undertook inllnediate remedial actions, 
which it asserts were at a significant monetary cost to itself, to prevent future \iolations 
of the Department's aviation licensing requirements and its rules pertaining to ticket 
agents. Imperial Jets states that it has implemented changes on its website which make 
plain the role in which it acts, and has otherwise complled with all suggestions of the 
Enforcement Office. 

The Enforcement Office has carefully considered all of the infornlation ava~lable to it, 
including the cooperation of Imperial Jets, Inc., but continues to believe that enforcement 
action is warranted. Ln order to avoid litigation, the Enforcement Office and Lmperial 
Jcts, Inc., have reached a settlement of this matter. Without admitting or denyng the 
violations described above, Lmperial Jets, Inc., agrees to the issuance of this order to cease 
and desist from firture violations of 49 U.S.C. 5 5  41 101 and 1 1  712 and 14 CFR 399.80. 
Imperial Jets, Inc., further agrees to the assessment of $45,000 in coniprolnise of potential 
civil penalties otherwise assessable against it. Of this total amount, $22, 500 shall be 
paid under the tenns described below. The remaining $22,500 shall be suspended for 15 
months and then forgiven, ilnless Imperial Jets, Inc., violates this order's cease and desist, 
payment, or reporting provisions, in uhich case the entire nnpaid amount shall become 
due and payable ilnrnediately and Imperial Jets, Inc., niay be subject to filrther 
enforcement action. This con~pro~llise assessment is appropriate in bicxv of thc nature and 
extent of the ciolations in question, serves the public interest, and cstablislies a clete~rcnt 
to future slmllar ~~nla t t fu l  practices bq air charter brokers or othcr tlcket agents. 



-Phis order is issued i~ndcr the authority contained in 49 CFR 1.5'a and 14 C'FR 385.15 

1 .  Based on the above disc~~ssion, t\ e approve t h ~ s  settlement and the pro\. isions of tlie 
order as being in the public interest. 

2. LVe find that Irllperial Jets, Inc., violated 49 U.S.C. 8 41 101, as described above, by 
engaging in air transportation \vithout appropriate econoniic authority. 

3. We find that Imper~al Jets, Inc., violated 14 CFR 399.SO(a), as described abo\e, by 
misrcpresenting itself as an air carrier. 

4. We find that by engaging in the conduct described in paragraphs 2 and 3, above, 
Imperial Jets, Inc., engaged in an unfair and deceptive practice and an unhir method of 
competition in violation of 49 U.S.C. 5 41712. 

5 .  We order Imperial Jets, Inc., and all other entities omned and controlled by or under 
corurnon omnership with Imperial Jets, lnc., and its successors and assignees to cease and 
desist from further violations o f49  U.S.C. $ $  41 101 and 41712 and 14 CFR 399.80(a). 

6. We order Imperial Jets, Inc., to submit to the Of'fice of Aviation Enforcerncnt arid 
Proceedings on the one-year anniversary of the service date of this order, copies of all 
advertising material, including print-outs of all versions of its Internet nrebsite, that 
Imperial Jets, Inc., has caused to be published since the service date of this order. 

7. LVe assess Lmperial Jets, Lnc., a compron~ise civil penalty of $45,000 in lieu of civil 
penalties that might othenvise be assessed for the violations described in ordering 
paragraphs 2, 3, and 4, above. Of this total amount, $7,500 shall be due and payable on 
blaq 4, 2007, $7,500 shall be due and payable on September 4, 2007, and 57,500 shall be 
due and payable on January 4, 2008. The remaining $22,500 shall be suspended for 15 
months after the service date of this order, and then forgiten ~lnless Imperial Jets, IIIC., 
violates this order's cease and desist, reporting, or payment provisions, in mhich case the 
entire unpaid amo~ult shall become due and payable immediately and hpe r i a l  Jets, Inc., 
may be subjcct to additional enforcement action. Failure to pay the penalty as ordered 
shall subject Imperial Jets, Inc., to the assessnient of interest, penalty, and collection 
chargcs under the Debt Collection Act. 

8 CVc order Imperial Jets, Tnc.. to pay tlie compromise c i ~ i l  pcnalt? assessed 111 

order~ng paragraph 7. abot e. Payiilent sliall be made by tt Ire transfcr through the Feilcl-al 
Reset-r c Cornlnunications System. commonlq known as "Fed Ll'lrc," to thc account of the 
U.S. Trtlasurq. The tv Ire transfer shall be executed in accordance tv it11 tlie rnstructlons 
contined In tlic i4ttachinent to this order. 



This 01-dcr nil1 bccolue a final order of thc Department 10 ddjs  aftci- its SCT\ ICC date 
~ ~ n l c s sa timcly pctlt~ori for re\ lei{ 1s lilcd or the Departmelit tahcs rc\ ~ c \ \on ~ t sO \ L I >  

tnttlati~c 

BY: 

ROSALIND A. KSAPP 
Deputy General Counsel 


