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k a - M r .  S t r a u s :  

Th is  i s  i n  response t o  your request fo r  my in te rpre ta t ion  of the federal 
preemption provision, Section 105, of the Federal Aviat ion Act o f  1958, as 
amended, (Act )  as i t  may apply t o  s tate laws (spec i f i ca l l y  t ha t  o f  the 
Cornonweal t h  of Pennsylvania) regulat ing the entry, routes, rates, and 
services of i n d i r e c t  a i r  carr iers .  You stated tha t  your c l i e n t ,  Network 
Courier Service (NCS), i s  an i n d i r e c t  a i r  c a r r i e r  (which had been c l a s s i f i e d  
as  an a i r  f r e igh t  forwarder by the  C i v i l  Aeronautics Board). It of fers  the 
service of  carr iage of packages by a i r ,  w i th  cour ier  pick-up and del lvery 
(PUD) service a t  each end, o r  by subs t i tu te  surface carr iage where 
necessary. NCS does business nationwide and was rcqui  red by the Pennsylvania 
Public U t i l i t y  Comission t o  f i l e  an appl icat ion f o r  a motor c a r r i e r  
c e r t l f l c a t e  of pub l ic  convenience and necessity. (66 Pa. C o S o A . ,  Subpart C, 
Regulation of Public U t i l i t i e s ) .  

I t  i s  my opinion t h a t  Section 105 preempts Pennsylvania's requirements 
r e l a t i n g  t o  the  "rates, routes, o r  servicesY o f  a l r  ca r r i e rs  having au thor i ty  
under T i t l e  I V  o f  the  Act. Addit ional ly,  Section 105 would preempt other 
s tate laws s i s i l a r l y  seeking t o  regulate the  rates, routes, o r  services o f  
such a1 r carr iers .  

Section 105 was enacted as p a r t  of t h e  A l r l f n e  ~ n g u l a t i o n  Act o f  1978 
(ADA), whose p o l i c y  was t o  loosen economlc regulatory restraints over a i r  
c a r r i e r s  and t o  re ly ,  t o  the  maxlmun, extent possible, on the c m p e t i t l v e  
marketplace t o  provide eff  icfency, innovatlon, and low pr lces I n  domestic 
passenger a l r  t ransportat lon. Congress had deregulated al l -cargo a l r  
t ranspor tat ion t h e  p r f o r  year, by Publ ic  Law 95-163, 91 %ate  1281. A major 
purpose o f  t h e  federa l  preemption prov is ion i s  t o  p ro tec t  T i t l e  1 V  a i r  
ca r r i e rs  f rol~any Increased s ta te  economic regulat ion t h a t  my attempt t o  
fillthe  h la tus  l e f t  by reduced federa l  n g u l a t l o n  under these statutes. 

An I n d i r e c t  a i r  c a r r i e r  such 8s k t w o r k  Courler Service I s  covered by t h i s  
sect ion slnce It has exemption au tho r i t y  under T i t l e  IV. (See 14 C.F.R. 
Part 2% and 14 C.F.R, 399.110(c)). A d d i t i m a l l y ,  t h e  services NCS performs 
are included w i t h i n  the  scope o f  Section 105, since t h i s  prov is ion applies t o  
those areas w i t h i n  t h e  j u r i s d l c t i o n  o f  t he  f o m r r  CAB, Specl f lcal ly,  t he  
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Board had the j u r f s d i c t f m  t o  regulate the  a c t l v l t i e s  of r l r  f n l g h t  
fomarderr  , lnc ludfng the1 r pick-up and del lvery servf ces and charges (within 
the 35-117i7a at rpor t  zone), as serv ices ' fn ca-rcctfar w 4 t P "  a i r  
t r a r ~ s p o r t i i r s + *  kco rd ing l y ,  such services p e r f o m d  by ind l rec t  a i r  carr iers,  
as well as t h e l r  ra tes  and routes, would be preempted from sta te  regulat ion by 
Sectlon 105. 

We agpee w l t h  you tha t ,  w l t h  the passage of the  Rotor Car r ie r  kt of 1980 
(spec l f t ca l l y  the  exemption from interstate Canncrce Connlsslon j u r l s d i c t l o n  of 
surface carr iage i n  connectlon w l t h  a1r transportat ion),  federal  regulat ion of 
domestlc f n t e m d a l  ( a i r  and surface) cargo servlces has been elfmlnattd. This 
supports our eonclusf on t h a t  Section 105 preempts a s ta te  from regulat ing the  
rates, routes, o r  services of fndf rec t  a l r  ca r r i e rs  w l t h  T l t l e  I V  author i ty,  
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