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Dear Mr. I czkov i t z :  

T h i s  i s  i n  response t o  your l e t t e r  r eques t ing  an i n t e r p r e t a t i o n  of 
t h e  f e d e r a l  preemption p r o v i s i o n  of t h e  Federa l  Avia t ion  Act of 
1958,  a s  amended, 49 U. S.C. Sl.305, a s  it might apply t o  t h e  
proposa l  of one of your c l i e n t s  t o  d e l i v e r  delayed baggage-on 
beha l f  of a i r l i n e s  i n  t h e  Honolulu a r ea .  

I a m  conf i rming Mr. Horn's p r e l i m i n a r y  view t h a t  s e c t i o n  1305 
preempts a l l  s t a t e  requi rements  r e l a t i n g  t o  t h e  ' r a t e s ,  r o u t e s ,  o r  
s e r v i c e s n  of a n  a i r  c a r r i e r  having a u t h o r i t y  under T i t l e  IV of t h e  
A c t .  With t h e  except ion  of Alaska,  s t a t e  c e r t i f i c a t e s  of p u b l i c
convenience and n e c e s s i t y  a r e  c l e a r l y  among t h e  requi rements  
preempted. See a l s o  1 4  C.F.R. P a r t  399 (Subpar t  J) and PS-83, 44 
F. R. 9951, February 15 ,  1979. 

The r e t u r n  of l o s t  o r  de layed  baggage t o  t h e  passenger  is  wi thout  
q u e s t i o n  a n  i n t e g r a l  p a r t  of t h e  t r a n s p o r t a t i o n  ' s e r v i c e m  rendered  
by a i r  c a r r i e r s  a s  p a r t  of t h e  t i cke t  p r i c e .  Preemption i n  t h i s  
i n s t a n c e  is t h e r e f o r e  even clearer t h a n  i n  t h e  case of ca rgo  
p ickup  and d e l i v e r y  s e r v i c e s ,  fo r  which an e x t r a  charge could  be 
l e v i e d  a t  t h e  c a r r i e r ' s  o p t i o n  and which have t r a d i t i o n a l l y  been 
r e g u l a t e d  by t h e  CAB (and by t h e  ICC beyond t h e  35-mile a i r p o r t  
zone u n t i l  1980) t o  t h e  e x c l u s i o n  of d i r e c t  s ta te  r e g u l a t i o n  under 
f e d e r a l  preemption c a s e  law. Pickup and d e l i v e r y  s e r v i c e s  were 
r e g u l a t e d  as  a s e r v i c e  " i n  connec t ion  w i t h w  a i r  t r a n s p o r t a t i o n .  
The r e t u r n  of delayed baggage would appear  t o  be a i r  
t r a n s p o r t a t i o n  i t s e l f ,  j u s t  as much as  t h e  checking and load ing /  
un load ing  s e r v i c e s  provided w i t h i n  t h e  a i r p o r t  grounds. The 
l a t t e r  s e r v i c e s  are c l e a r l y  no t  s u b j e c t  t o  s t a t e  r e g u l a t i o n ,  
whether performed by the carriers '  own personne l  and equipment oc 
perfozmed by a c o n t r a c t  agent .  S i m i l a r l y ,  t h e  r e t u r n  of de layed  

1 baggage t o  pas senge r s  o u t s i d e  t h e  a i r p o r t  grounds cannot  be 
r e g u l a t e d  d i r e c t l y  by states whether performed by t h e  carrier  or 

I by a c o n t r a c t  agent .  

The re fo re ,  wh i l e  i t  does  n o t  appear  t h a t  your c l i e n t ,  Aero 
Cour i e r ,  would i t s e l f  q u a l i f y  as  a n  a i r  c a r r i e r  ho ld ing  T i t l e  I V  
a u t h o r i t y ,  it would appear  t o  be a c o n t r a c t  agen t  of such a i r  
fearriecs w i t h  respect t o  baggage d e l i v e r y  s e r v i c e s .  To t h a t  
e x t e n t ,  s e c t i o n  1305 would a p p l y  and d i r e c t  state s e g u l a t i o n  wou3d 
be preempted. 



S p e c i f i c a l l y ,  the  s t a t e  of Hawaii cannot, i n  our opinion, require 
a s t a t e  c e r t i f i c a t e  of public  convenience and n e c e s s i t y  for  t h e  
d e l i v e r y ,  -d i rec t ly  or through the  use of a  contract agent,  of 
delayed baggage on behalf of a i r l i n e s  holding T i t l e  I V  authority.  

I hope t h i s  information w i l l  be he lpful  t o  you. 


