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EMERGING PROJECTS AGREEMENT
THIS EMERGING PROJECTS AGREEMENT (this “Agreement”) dated [Month], [Day], [Year], in Washington, D.C., by and between the UNITED STATES OF AMERICA, represented by the SECRETARY OF TRANSPORTATION (the “Department”), and [___________], an [authority/Public Agency/corporation/limited liability company] organized and existing under the laws of the state of [State] (the “Program Sponsor”); together the Secretary and the Program Sponsor are the “Parties” and each individually is a “Party.”
[bookmark: _Toc449715877]RECITALS
WHEREAS, [describe project program and its intended benefits] (the “Program’); and
WHEREAS, the Program is comprised of [insert number of related projects] related projects (together the “Projects” and each individually a “Project”); and
WHEREAS, the Program Sponsor estimates that the total projects costs for the Projects will be $[●]; and 
WHEREAS, the Program Sponsor submitted a letter of interest to the Build America Bureau on [insert date] requesting entrance into the Emerging Projects program; and
WHEREAS, the Program Sponsor has identified one or more credit programs within the Build America Bureau as a potential source of financing for the Program; and
WHEREAS, the Department’s mission is to “serve the United States by ensuring a fast, safe, efficient, accessible and convenient transportation system that meets vital national interests and enhances the quality of life of the America people, today and into the future”; and
WHEREAS, the Projects are in the early stages of development and will benefit from technical assistance provided by the Department pursuant to the terms hereto.
NOW, THEREFORE, in consideration of the premises and the mutual undertakings hereinafter set forth, the Parties hereto agree as follows:
[bookmark: _Toc446619807][bookmark: _Toc449715878][bookmark: _Toc462053145]ARTICLE I
PURPOSE
This Agreement establishes the framework for the provision of technical assistance by the Department to the Program Sponsor during the period between execution of this Agreement and the Program Sponsor’s (or eligible applicant’s) submission of a [direct loan/loan guarantee] letter of interest/draft application(s) ([each, a] “[Direct Loan/Loan Guarantee] Draft Application”) to the Department to finance the Projects.  This Agreement does not constitute an offer, obligation or commitment by the Department to provide any financing or funding for any Project.  
[bookmark: _Toc446619811][bookmark: _Toc449715881][bookmark: _Toc462053146]ARTICLE II
DEPARTMENT SUPPORT
[bookmark: _Toc462053147]Section 2.1	Coordination
The Department will provide the following technical assistance to the Program Sponsor in furtherance of the purpose of this Agreement:
(a) [●]
(b) [●]
[bookmark: _Toc462053148]Section 2.2 	Coordination
(a) Following execution of this Agreement, the Program Sponsor may identify eligible applicants for individual Projects and will continue to work with such applicants to develop each of the Projects in accordance with a project management plan submitted to the Department.  
(b) The Program Sponsor or eligible applicant will advance the environmental review work in cooperation with the Department for each Project.
[bookmark: _Toc449715885][bookmark: _Toc462053149]Section 2.3 	Schedules 
[The Parties agree to meet no less frequently than on a semi-annual basis for Program and schedule updates.  All such meetings shall occur at the Department’s Washington, D.C. headquarters.] [The Program Sponsor will submit quarterly written reports to the Department describing the status of development of each Project and providing its current projections for each Project’s milestones and anticipated date of submission of a [Direct Loan/Loan Guarantee] Draft Application.]  The Program Sponsor shall provide the Department with such other information and materials requested by the Department to evaluate the status of development and schedule of each Project (including satisfaction of, or ability to timely satisfy, applicable Federal requirements).  The Parties may amend the schedules for each Project to reflect current status and projections.
[bookmark: _Toc462053150]Section 2.4 	Additional Requirements to Proceed With Loan Application 
The Parties acknowledge that the following requirements must be met in order for the Program Sponsor or eligible applicant to submit a complete [Direct Loan/Loan Guarantee] Draft Application for credit assistance to the Department. The Parties acknowledge that this list represents the requirements known as of the date of this Agreement, and that additional items may be required as the Program continues to develop.  The Parties further acknowledge that financial assistance under the specific credit programs may impose additional requirements that are not included in this list.
(a) [●]
(b) [●]
[bookmark: _Toc446619817][bookmark: _Toc449715886][bookmark: _Toc462053151]ARTICLE III 
GENERAL TERMS AND CONDITIONS
[bookmark: _Toc449715887][bookmark: _Toc462053152]Section 3.1 	General
The actual terms and conditions upon which the Secretary may extend credit to the eligible applicant are subject to the satisfactory completion of due diligence, satisfactory documentation, the absence of any materially adverse circumstance, change or condition affecting the eligible applicant, satisfactory compliance with all Federal requirements and such other conditions as are deemed appropriate by the Secretary. 
[bookmark: _Toc449715890][bookmark: _Toc462053153]Section 3.2 	Fees and Expenses
[bookmark: _Toc446619824]The Program Sponsor agrees, whether or not [direct loans/loan guarantees] shall be consummated with the Department, to reimburse the Department Lender from time-to-time, within thirty (30) days after receipt of any invoice from the Department, for any and all fees, costs, charges and expenses incurred by it (including the reasonable fees, costs and expenses of legal counsel, financial advisors, auditors and other consultants and advisors) in connection with the negotiation, preparation, execution, delivery and performance of this Agreement.
Section 3.3 	Department Participation
Notwithstanding anything herein, the Department’s provision of technical assistance under this Agreement is in the Department employees’ official capacity. The Parties understand that Department’s governmental functions supersede any language that may be understood as contrary to that function in this Agreement. The Parties understand further that this Agreement does not subject the Department to the oversight of or direction from any other Party. The Parties also understand that the Department will be responsible for all decision making relating to reviews of applications for financial assistance submitted to the Department or any agency within the Department. The Department will not participate in any pre-decisional activity.  The Department will not participate in any final decisions by the Program Sponsor to apply for any federal financial assistance, including, but not limited to, the Transportation Infrastructure Finance and Innovation Act (TIFIA) program loans or loan guarantees, the Railroad Rehabilitation and Improvement Financing (RRIF) program loans or loan guarantees, Private Activity Bonds (PABs) allocations, and any other financial assistance program applications administered by the Department. The Department will not participate in any decisions by the Program Sponsor on any NEPA action involving a federal agency.
[bookmark: _Toc446619825][bookmark: _Toc449715891][bookmark: _Toc462053154]ARTICLE IV
MISCELLANEOUS PROVISIONS
[bookmark: _Toc449715892][bookmark: _Toc462053155]Section 4.1 	Right to Assign
This Agreement may be transferred or assigned by the Program Sponsor only with the prior written consent of the Secretary.
[bookmark: _Toc449715893][bookmark: _Toc462053156]Section 4.2 	Notices; Action to be Taken
(a) [bookmark: _Toc446619829]Any notice or communication submitted hereunder shall be deemed given if delivered in person or mailed by a nationally recognized next day courier service, to the following addresses of the Parties hereto or at such addresses as either the Program Sponsor or the Secretary shall from time to time designate by written notice.
If to the Program Sponsor:
Attn:	[Position]
[Name, Address]
With a copy to:
Attn:	[Position]
[Name, Address]

If to the Secretary:
Attn:	Build America Bureau
Room W12-464
United States Department of Transportation
1200 New Jersey Avenue, SE
Washington, D.C. 20590
Attention:  Director, Office of Credit Programs
Email:  BureauOversight@dot.gov [INSERT EMAIL]
Re:	[Program] Emerging Projects Agreement

With a copy to:
Attn:	General Counsel
US Department of Transportation
1200 New Jersey Ave., S.E. 
Washington, D.C. 20590
Re:	[Program] Emerging Projects Agreement
All notices mailed shall be deemed given on the date received at the office of the party to whom notice is to be given as evidenced by a personal delivery receipt or the registered or certified mail return receipt.  Each notice provided by the Program Sponsor hereunder shall include a reference to this Agreement and the Section hereof pursuant to which such notice is given.
(b) [bookmark: _Toc446619830]Except as otherwise specified herein, all notices and documents delivered by the Program Sponsor hereunder shall be signed by its authorized representative.
[bookmark: _Toc449715895][bookmark: _Toc462053157]Section 4.3 	Governing Law
THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE FEDERAL LAW OF THE UNITED STATES.  TO THE EXTENT THAT FEDERAL LAW DOES NOT SPECIFY THE APPROPRIATE RULE OF DECISION FOR A PARTICULAR MATTER AT ISSUE, IT IS THE INTENTION AND AGREEMENT OF THE PARTIES HERETO THAT THE SUBSTANTIVE LAW OF THE STATE OF NEW YORK SHALL BE ADOPTED AS THE GOVERNING FEDERAL RULE OF DECISION.
[bookmark: _Toc449715896][bookmark: _Toc462053158]Section 4.4 	Amendments Waivers
No amendment, modification, termination or waiver of any provision of this Agreement shall in any event be effective without the written consent of the Parties.
[bookmark: _Toc449715897][bookmark: _Toc462053159]Section 4.5 	No Third Party Rights
The Parties hereby agree that this Agreement creates no third party rights against the United States or the Secretary and that no third party creditor or creditors of any Party shall have any right against the United States or the Secretary.
[bookmark: _Toc449715898][bookmark: _Toc462053160]Section 4.6 	Indemnification
(a) [bookmark: _Toc446619836]The Program Sponsor shall indemnify the Secretary against, and hold such Secretary harmless from, any and all losses, claims, damages, penalties, liabilities and related expenses, including the fees, charges and disbursements of any counsel for the Secretary, incurred by or asserted against the Secretary arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement, the performance by the parties hereto of their respective obligations hereunder or any transactions contemplated hereby or thereby, (ii) the violation of any law, rule, regulation, order, decree, judgment or administrative decision relating to the environment, the preservation or reclamation of natural resources, the management, release or threatened release of any hazardous materials or to health and safety matters, in each case related in any way to any Party or any of their subsidiaries or the Project[s], or any actual or prospective claim, litigation, investigation or proceeding relating to any of the foregoing, whether based on contract, tort or any other theory and regardless of whether brought by any Party, its directors, shareholders or creditors, or whether any the Secretary is a party thereto.  In case any action or proceeding is brought against the Secretary by reason of any claim with respect to which the Secretary is entitled to indemnification hereunder, the Program Sponsor upon notice from such the Secretary shall defend the same and the Secretary shall cooperate with the Program Sponsor at the expense of the Program Sponsor in connection therewith.  To the fullest extent permitted by applicable law, the Program Sponsor shall not assert, and hereby waives, any claim against the Secretary on any theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or actual damages) arising out of, in connection with, or as a result of this Agreement or any of the transactions contemplated by any of thereby.  All amounts due to the Secretary under this Section shall be payable promptly upon demand therefor.
(b) [bookmark: _Toc446619837]The provisions of this Section shall survive consummation of the transactions contemplated hereby and the termination of this Agreement or any provision hereof.
[bookmark: _Toc462053161]Section 4.7 	Existing Agreement
Existing agreements by or between the Parties and others in connection with the Program shall remain in full force and effect as to the parties to the agreements. If any conflicting language between this Agreement and existing agreements, then the existing agreements govern.
[bookmark: _Toc462053162]Section 4.8 	Performance of Work, Procurement of Goods and Services
Whenever work is performed or goods or services are procured in connection with the Program by a Party, either by contract or by its own personnel, it will be performed in the usual manner, subject to the applicable laws, rules, policies and procedures governing that Party (including Federal requirements associated with the use of Federal funds), and not subject to the management of any other Party to this Agreement. The Parties agree to cooperate and coordinate with each other, and to report on the status of any such work or procurement.
[bookmark: _Toc462053163]Section 4.9 	Employment of Personnel by the Parties
The Parties shall provide their own employees to perform the work under this Agreement or as otherwise agreed upon in a shared arrangement. Employees of any one of the Parties shall not be considered employees of any other Party to this Agreement for the purposes of management, payroll, benefits, retirement or any other reason. Each Party shall be responsible for all the expenditures associated with its employees’ work performance, including travel and other expenses.  Nothing in this Agreement will require any Party to abrogate any of its labor agreements.
[bookmark: _Toc462053164]Section 4.10 	Liability
Unless there is a separate agreement which provides differently, each Party is solely responsible for its own actions under this Agreement.
[bookmark: _Toc462053165]Section 4.11 	Communication and Media Relations.
All responses to media inquiries, arrangements of media events or tours, press releases in connection with the Program or related matters will be coordinated by the media leads of the Parties before issuance or scheduling. The media leads will ensure that all Parties are informed in advance of media events and releases and will report periodically to the Parties.
[bookmark: _Toc449715899][bookmark: _Toc462053166]ARTICLE V
TERMINATION
This Agreement will terminate (a) at the option of either Party or (b) on the date that is [X][footnoteRef:2] years from the date of this Agreement unless extended in writing by the Parties; provided, however, that the indemnification requirements of Section 4.6 and the payment requirements of Section 3.2 shall survive the termination of this Agreement.   [2:  	Terms will generally be 3 to 5 years. Terms for transit oriented development projects will expire on or before December 2019.] 

Signature Pages Follow

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first entered above.
	UNITED STATES DEPARTMENT OF
	TRANSPORTATION
	By:	______________________________
	Name:	
	Title:	
	


	[PROGRAM SPONSOR]
	By:	______________________________
	Title:	
[bookmark: _Toc449715901]

[bookmark: _Toc462053167]EXHIBIT A
LIST OF PROJECTS

	Project Name
	Description/location (High level scope of work)
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