High-Level Example Term Sheet
Public-Private Partnership (P3) Agreement for Colocation of Utilities within Transportation Rights-of-Way
0. Parties
Grantor (Public Agency / Owner): [Transportation Authority / DOT / Toll Authority / Municipality / Railroad]
P3 Concessionaire: [Private entity that signs contract with the Grantor to install, operate, maintain, repair, replace, and upgrade utility assets]
Third-Party Asset Users: [Utility Developer / Fiber Developer / Energy Company]
Other Stakeholders (if applicable): [Transit Agency, Municipal Utility, etc.]
1. Transaction Overview
Purpose
Development, installation, operation, maintenance, and/or commercialization of utility infrastructure within or adjacent to transportation rights-of-way (ROW).
Utility Infrastructure
May include:
· Fiber optic / broadband infrastructure
· Electric transmission [and distribution facilities?]
· District energy systems
· Water / wastewater infrastructure
· Telecommunications equipment
· Renewable energy assets
· Intelligent transportation system (ITS) infrastructure
Delivery Structure
· Long-term concession / license / lease / development agreement
· P3 structure may include:
· Design-build-finance-operate-maintain (DBFOM)
· Revenue-sharing concession
· Availability payment structure
· Joint development arrangement
2. Scope of Rights
ROW Access Rights
ROW Access Rights: Grantor grants to the P3 concessionaire:
· Non-exclusive or exclusive rights (as negotiated)
· Access to specified ROW corridors
· Rights to install, operate, maintain, repair, replace, and upgrade utility assets
· Define types of assets that can be built within ROW
Geographic Scope
· Defined corridors, highways, bridges, tunnels, rail corridors, or parcels
· GIS exhibits and permitted zones to be attached
Vertical / Horizontal Rights
· Surface
· Subsurface
· Aerial attachment rights
· Tunnel, duct bank and conduit occupancy rights
3. Term
Initial Term
· Typically 30–50 years
Extension Rights
Renewal Options Subject To:
· Performance compliance
· Mutual agreement
· Regulatory approvals
4. Commercial Structure
Grantor to P3 Concessionaire:
· Grants
· Annual leaseback fees (anchor tenant)
· Minimum guaranteed payments
P3 Concessionaire to Grantor:
· Upfront concession fee
· Future development fees
· Annual revenue share
· Annual ROW occupancy fee
· Excess revenue share
Third-Party Asset Users to P3 Concessionaire:
· Wholesale space leasing
· Per-mile or per-asset lease payments
· Utility service revenues
· Colocation fees
· Advertising or smart infrastructure revenues
Other Elements to Consider:
· Price setting thresholds / escalators
· Audit rights
· State revenue share and resources (if applicable, for a multi-state contract)
5. Capital Investment
P3 Concessionaire Responsibilities
Typically responsible for:
· Design and engineering
· NEPA and permitting
· Construction
· Financing
· Operations and maintenance
· Lifecycle replacement
· Business development, marketing, leasing, and revenue collections
Grantor Contributions (if any)
Potential contributions:
· Existing conduit access
· Easements
· Accelerated permitting and NEPA support
· Utility relocation coordination
· Access to agency facilities or power supply
· Access to surplus properties
6. Performance Standards
Construction Milestones
· Notice to Proceed
· Substantial Completion
· Final Completion
· Service commencement dates
Service Levels
Examples:
· Uptime requirements
· Response times
· Restoration obligations
· Safety compliance
· Traffic management standards
Key Performance Indicators (KPIs)
· Network availability
· Maintenance response
· Lane closure limitations
· Asset condition requirements
7. Operations and Maintenance
P3 Concessionaire Responsibilities
· Maintenance (preventive, routine, major)
· Emergency repairs
· Utility location
· Restoration of disturbed ROW
· Coordination
· Traffic control coordination
· Incident response integration
· Utility conflict management
Grantor Responsibilities
· Asset protection
8. Regulatory and Permitting
Agency Approvals
Subject to:
· Engineering review
· Safety review
· Environmental compliance
· Traffic impact review
Compliance Requirements
· Federal, state, and local laws / permits
· Utility accommodation policies
· NEPA / environmental approvals
· OSHA and roadway safety standards






9. Risk Allocation 
	Risk Category
	Grantor
	P3 Concessionaire

	Design Risk
	
	✓

	Construction Cost Overruns
	
	✓

	Utility Damage
	Shared
	Shared

	Traffic Disruption
	Shared
	Shared

	Demand / Revenue Risk
	
	✓

	Force Majeure
	Shared
	Shared

	Regulatory Changes
	✓
	

	Environmental Contamination
	Pre-existing
	New contamination caused by concessionaire


10. Insurance and Security
Typical Insurance Requirements
· Commercial general liability
· Workers’ compensation
· Pollution liability
· Cybersecurity insurance (if telecom / digital infrastructure)
Potential Security Requirements
· Performance bond
· Letter of credit
· Parent guaranty
11. Indemnification
P3 Concessionaire Indemnity
· Personal injury
· Property damage
· ROW damage
· Third-party claims
· Regulatory violations
Public Agency Indemnity
· Typically limited and subject to sovereign immunity limitations.
· Multi-state indemnity arrangements, particularly where public-borne risks result in loss of revenue for concessionaire
12. Ownership and Asset Rights
During Term
· Utility assets are owned by utility companies unless otherwise agreed
· Tunnel or other assets installed by P3 concessionaire are owned by P3 concessionaire unless otherwise agreed
· Clarify responsibilities when multiple utility assets are located in the same ROW
End-of-Term Treatment
Options may include:
· Transfer to Grantor at no cost
· Fair market value purchase option
· Renewal negotiation
13. Data and Technology Rights
Applicable where telecom/smart infrastructure is involved.
Data Ownership
· Transportation data
· Utility operational data
· User/customer data
Cybersecurity
· Compliance with agency cybersecurity standards
· Incident reporting obligations
14. Utility Relocation and Priority Rights
Relocation Obligations
· Procedures for transportation projects requiring relocation
· Cost allocation methodology
Priority of Transportation Use
· Transportation operations and safety retain priority over utility use.
· Potential incentives for U.S.-based companies/developers or prohibition for unfriendly countries
15. Change Management
Defined Change Order Procedures
· Scope changes
· Corridor additions
· Technology upgrades
Future Expansion Rights
· Rights of first offer / refusal
· Additional conduit capacity
· Expansion zones
16. Default and Remedies
Examples of Default Events
· Payment default
· Persistent KPI failures
· Insolvency
· Unauthorized use of ROW
Remedies
· Cure periods
· Step-in rights
· Termination rights
· Liquidated damages
Other considerations
· Default and remedies in multi-state contracts
17. Dispute Resolution
Escalation Procedure
· Executive negotiation
· Mediation
· Arbitration or litigation venue
· Multi-state escalation procedures, if applicable
Governing Law
· [State(s)]
18. Exclusivity Provisions (Optional)
May include:
· Corridor exclusivity
· Utility-type exclusivity
· Capacity reservation rights
Subject to:
· Public interest limitations
· Regulatory constraints
· Open procurement requirements
19. Public Interest and Community Benefits
Potential commitments:
· Broadband equity access
· Resiliency improvements
· Pricing strategy and restrictions
· [Others]
2
