UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

NOTICE OF ENFORCEMENT POLICY:
ACCOMMODATION BY CARRIERS OF PERSONS WITH DISABILITIES
WHO ARE UNABLE TO WEAR OR SAFELY WEAR MASKS WHILE ON

COMMERCIAL AIRCRAFT

The Office of Aviation Consumer Protection (OACP), a unit within the Office of the General
Counsel of the U.S. Department of Transportation (DOT or the Department), is issuing this
Notice of Enforcement Policy to remind U.S. and foreign air carriers of their legal obligation to
accommodate the needs of passengers with disabilities when developing procedures to
implement the Federal mandate on the use of masks to mitigate the public health risks associated
with the Coronavirus Disease 2019 (COVID-19). OACP will exercise its prosecutorial
discretion and provide airlines 45 days from the date of this notice to be in compliance with their
obligation under the Air Carrier Access Act (ACAA)' and the Department’s implementing
regulation in 14 CFR Part 382 (Part 382) to provide reasonable accommodations to persons with
disabilities who are unable to wear or safely wear masks, so long as the airlines demonstrate that
they began the process of compliance as soon as this notice was issued.

To carry out the Executive Order on Promoting COVID-19 Safety in Domestic and International
Travel (Executive Order),? the Centers for Disease Control and Prevention (CDC) issued an
order on January 29, 2021 (CDC Order)? that, among other things, requires U.S. and foreign air
carriers to use their best efforts to ensure that persons on flights to, within, or from* the United
States wear a mask for the duration of travel, including when boarding and disembarking aircraft.
The CDC Order exempts certain categories of persons from the mask-wearing mandate,
including a person with a disability who cannot wear a mask, or who cannot safely wear a mask

' The ACAA, signed into law in 1986, prohibits discrimination by airlines against individuals with disabilities in
commercial air transportation. The Americans with Disabilities Act, signed into law after the ACAA in 1990,
prohibits discrimination against individuals with disabilities in employment, state or local government, public
accommodations, commercial facilities, telecommunications, and transportation other than by commercial airlines.

2 Exec. Order No. 13998, 86 FR 7205 (Jan. 26, 2021).

3 Order Under Section 361 of the Public Health Service Act (42 U.S.C. 264) and 42 Code of Federal Regulations
70.2, 71.31(b), 71.32(b): Requirement for Persons to Wear Masks While on Conveyances and at Transportation
Hubs (CDC Order), available at https://www.cdc.gov/quarantine/pdf/Mask-Order-CDC_GMTF_01-29-21-p.pdf.

4 CDC Order specifies that “[c]onveyance operators must also require all persons to wear masks on board
conveyances departing from the United States and for the duration of their travel until the conveyance arrives at the
foreign destination if at any time any of the persons onboard (passengers or conveyance operators) will return to the
United States while this Order remains in effect.” CDC Order at 9.



because of the disability.> However, it allows airlines to impose requirements or conditions for
carriage on the categories of persons exempted from the mask mandate, whether the person is a
child under the age of two, a person for whom wearing a mask would create a risk to workplace
safety, health, or job duty, or a person with a disability who is unable to wear or safely wear a
mask because of the disability. Additionally, on January 31, 2021, the Transportation Security
Administration (TSA) issued a Security Directive (SD) to aircraft operators on face mask
requirements to implement the Executive Order and to support enforcement of the CDC Order
mandating masks.® The Department supports actions by the airline industry to have procedures
in place requiring passengers to wear masks in accordance with the CDC Order, CDC guidance,
and TSA SD. At the same time, the ACAA and Part 382, which are enforced by OACP, require
airlines to make reasonable accommodations, based on individualized assessments, for
passengers with disabilities who are unable to wear or safely wear a mask due to their disability.
This Notice sets forth the enforcement policy that OACP will apply in determining, on a
prospective basis, whether airlines are complying with the requirements of the ACAA and Part
382 when implementing procedures requiring mask-wearing by passengers.

Background

SARS-CoV-2, the virus that causes COVID-19, spreads most often when an infected person
coughs, sneezes, or talks, and droplets from the infected individual’s mouth or nose are spread
through the air and come in contact with people nearby.” Persons with COVID-19 infection may
have symptoms of fever, cough, or shortness of breath,® or they may be asymptomatic® or pre-
symptomatic'® but still able to spread the virus.!! CDC has made clear that appropriately worn
masks reduce the spread of COVID-19—particularly given the evidence of pre-symptomatic and
asymptomatic transmission of COVID-19.!?

5 CDC Order at 4 and 5 (noting that this is a narrow exception that includes a person with a disability who cannot
wear a mask for reasons related to disability).

¢ TSA Security Directive 1544-21-02: Security Measures — Face Mask Requirements (January 31, 2021).

7 See Ctrs. for Disease Control & Prevention, How COVID Spreads, CDC.gov (last updated Oct. 28, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html; Ctrs. for Disease Control
& Prevention, Considerations for Wearing Masks, CDC.gov (last updated Dec. 18, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cloth-face-cover-guidance.html.

8 Ctrs. for Disease Control & Prevention, Symptoms of Coronavirus, CDC.gov (last updated Dec. 22, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html.

 An asymptomatic case is an individual infected with SARS-CoV-2, who does not exhibit symptoms during the

course of infection. Ctrs. for Disease Control & Prevention, COVID-19 Pandemic Planning Scenarios, CDC.gov
(last updated Sept. 10, 2020), https://www.cdc.gov/coronavirus/2019-ncov/hcp/planning-scenarios.html.

10 A pre-symptomatic case of COVID-19 is an individual infected with SARS-CoV-2, who has not exhibited

symptoms at the time of testing, but who later exhibits symptoms during the course of the infection. COVID-19
Pandemic Planning Scenarios, supra note 8.

' See How COVID Spreads and Considerations for Wearing Masks, supra note 6.
12.CDC Order at 6.
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As of January 27, 2021, there have been over 99 million confirmed cases of COVID-19 globally
and over 25 million confirmed cases of COVID-19 in the United States, with over 2 million
deaths globally and over 400,000 deaths in the United States due to the disease.!* To slow the
spread of COVID-19, on January 21, 2021, President Biden issued Executive Order 13998,
which directs the heads of certain Federal agencies to take immediate actions to require mask-
wearing in domestic and international transportation. The Executive Order further provides that
the heads of agencies may make categorical or case-by-case exceptions to policies developed
under the order, consistent with applicable law, to the extent that doing so is necessary or
required by law.

Pursuant to the Executive Order, on January 29, 2021, CDC issued an order directing
conveyance operators, which includes airlines, to use best efforts to ensure that any person on the
conveyance, such as an aircraft, wears a mask when boarding, disembarking, and for the duration
of travel. Recognizing that there are specific instances when wearing a mask may not be
feasible, the CDC Order exempts several categories of persons from the mask mandate,
including “a person with a disability who cannot wear a mask, or who cannot safely wear a mask
because of the disability as defined by the Americans with Disabilities Act (42 U.S.C. 12101 et
seq.).” The Americans with Disabilities Act (ADA) defines a person with a disability to include
a person who has a physical or mental impairment that substantially limits one or more major life
activities." To ensure that only qualified persons under the exemptions would be able to travel
without a mask, the CDC Order permits operators of transportation conveyances, such as
airlines, to impose requirements, or conditions for carriage, on persons requesting an exemption,
including requiring a person seeking an exemption to request an accommodation in advance,
submit to medical consultation by a third party, provide medical documentation by a licensed
medical provider, and/or provide other information as determined by the operator. The CDC
Order also permits operators to require protective measures, such as a negative result from a
SARS-CoV-2 viral test or documentation of recovery from COVID-19 or seating or otherwise
situating the individual in a less crowded section of the conveyance, e.g., aircraft.!?

In response to COVID-19, U.S. and foreign air carriers generally have implemented policies
requiring passengers to wear masks onboard aircraft even before the issuance of the Executive
Order and the CDC Order. Some carriers have adopted policies that expressly allow “no
exceptions” to the mask requirement other than for children under the age of two.!® OACP has

B Id at 5.

1442 U.S.C. 12102(4). OACP notes that the definition of a person with a disability under the ADA is almost
identical to the definition of a person with a disability under the Department’s ACAA regulation. See also CDC
Order at 4 and 5.

15 CDC Order at 4. CDC definitions for SARS-CoV-2 viral test and documentation of recovery are available in the
Frequently Asked Questions at https://www.cdc.gov/coronavirus/2019-ncov/travelers/testing-international-air-
travelers.html.

16 1t would a violation of the ACAA to have an exemption for children under 2 on the basis that children that age
cannot wear or safely wear a mask and not to have an exemption for the limited number of individuals with
disabilities who similarly cannot wear or safely wear a mask when there is no evidence that these individuals with
disabilities would pose a greater health risk to others. See Ctrs. for Disease Control & Prevention, Information for
Pediatric Healthcare Providers, CDC.gov (last updated Dec. 30, 2020), https://www.cdc.gov/coronavirus/2019-
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received complaints from persons who assert they have a disability that precludes their wearing a
mask, and who contend that they were denied transport by an airline under a “no exceptions
allowed” mask policy.

The CDC and other medical authorities recognize that individuals with certain medical
conditions may have trouble breathing or other difficulties such as being unable to remove the
mask without assistance if required to wear a mask that fits closely over the nose and mouth.!’
The CDC Order provides that a mask is not required in circumstances where an individual is
“unconscious (for reasons other than sleeping), incapacitated, unable to be awakened, or
otherwise unable to wear the mask without assistance.”'® The Order notes that individuals may
remove masks “who are experiencing difficulty breathing or shortness of breath or are feeling
winded may remove the mask temporarily until able to resume normal breathing with the
mask”.”!® Also, individuals with acute illness may remove the mask if it “interferes with
necessary medical care such as supplemental oxygen administered via an oxygen mask.”?* CDC
will issue additional guidance regarding persons who cannot wear a mask on the basis of
disability.?! Individuals who have a physical or mental impairment that substantially limits one
or more major life activities are individuals with a disability for purposes of the ACAA and Part
382.%2

Legal Authority

The ACAA prohibits U.S. and foreign air carriers from denying air transportation to or otherwise
discriminating in the provision of air transportation against a person with a disability by reason
of the disability.?> When a policy or practice adopted by a carrier has the effect of denying
service to or otherwise discriminating against passengers because of their disabilities, the
Department’s disability regulations in Part 382 require the airline to modify the policy or practice
as necessary to provide nondiscriminatory service to the passengers with disabilities, provided
that the modifications would not constitute an undue burden or fundamentally alter the airline’s
program.*

Part 382 allows an airline to refuse to provide air transportation to an individual whom the airline
determines presents a disability-related safety risk, provided that the airline can demonstrate that

ncov/hcp/pediatric-hep.html (stating that “[r]ecent evidence suggests that compared to adults, children likely have
similar viral loads in their nasopharynx, similar secondary infections rates, and can spread the virus to others”).

17 Considerations for Wearing Masks, supra note 6.
18 CDC Order at 4.

19 CDC Order at 4 (footnote 7).

20 CDC Order at 4 (footnote 7).

21 CDC Order at 5 (footnote 9).

2249 U.S.C. 41705(a); 14 CFR 382.3.

249 U.S.C. 41705(a); 14 CFR 382.11.

2414 CFR 382.13.


https://www.cdc.gov/coronavirus/2019-ncov/hcp/pediatric-hcp.html

the individual would pose a “direct threat” to the health or safety of others onboard the aircraft,
and that a less restrictive option is not feasible.?> To support a determination that an individual
poses such a direct threat, the airline must make “an individualized assessment, based on
reasonable judgment that relies on current medical knowledge or on the best available objective
evidence,” in order to ascertain “(i) [t]he nature, duration, and severity of the risk; (ii) [t]he
probability that the potential harm to the health and safety of others will actually occur; and

(ii1) [w]hether reasonable modifications of policies, practices, or procedures will mitigate the
risk.”?® If the airline has adequately determined, based on such an individualized assessment,
that the passenger does pose a direct threat to the health or safety of others because of a
disability-related condition, the airline “must select the least restrictive response from the point
of view of the passenger, consistent with protecting the health and safety of others,” and must,
for example, “not refuse transportation to the passenger if [the airline] can protect the health and
safety of others by means short of a refusal” to provide transportation.?’” Furthermore, the
Department’s regulations permit the airline to impose reasonable conditions, restrictions, or
requirements on a passenger who has a “medical condition” that may cause the passenger to pose
a risk to the health and safety of others.?®

Enforcement Policy

The authority to pursue or not to pursue enforcement action against airlines with respect to air

travel consumer protection and civil rights requirements, including compliance with the ACAA,
lies with OACP.%

In accordance with the CDC Order, as conveyance operators, airlines are required to implement
face mask policies that treat passengers presumptively as potential carriers of the SARS-CoV-2
virus and, therefore, as presenting a potential threat to the health and safety of other passengers
and the crew.?® Notably, however, the CDC Order exempts from the mask mandate a person
with a disability who cannot wear a mask, or who cannot safely wear a mask because of the

25 14 CFR 382.19(c)(1), (2).
2 Id,
27 14 CFR 382.19(c)(2).

28 14 CFR 382.21(a)(3). The rule recognizes that a passenger with a communicable disease or infection, such as
infection with the SARS-CoV-2 virus or other “medical condition,” may pose a direct threat to the health and safety
of others onboard an aircraft, and the airline may be justified in refusing to transport the passenger or in requiring
protective measures to mitigate the risk, consistent with the directives of public health authorities. 14 CFR
382.21(a)—(b).

2949 U.S.C. 41705(c), 46301. The CDC Order requiring aircraft operators to mandate mask use will be enforced by
the Transportation Security Administration under its statutory and regulatory authorities, including 49 U.S.C. 106,
114, 44902, 44903, and 46301; and 49 CFR 1542.303, 1544.305, and 1546.105.

30 CDC Order at 5 (“The virus that causes COVID-19 spreads very easily and sustainably between people who are
in close contact with one another (within about 6 feet).”); id. at 7 (“Traveling on public conveyances increases a
person’s risk of getting and spreading COVID-19 by bringing persons in close contact with others, often for
prolonged periods, and exposing them to frequently touched surfaces.”).



disability. The Department also requires reasonable accommodations for persons with
disabilities who are unable to wear masks or are unable to wear them safely.?!

Airlines have expressed concerns to OACP that a significant number of passengers may claim
medical exemption from the mask requirements without an apparent credible basis. The CDC
Order permits airlines to impose requirements or conditions for carriage on a person requesting
an exemption, including requiring a person seeking an exemption to request an accommodation
in advance, submit to medical consultation by a third party, provide medical documentation by a
licensed medical provider, and/or provide other information as determined by the airline.*
Similarly, under the Department’s disability regulation in 14 CFR Part 382, airlines may impose
conditions, restrictions, or requirements on a passenger asserting that a medical condition
prevents the passenger from wearing a face mask, because the passenger may pose a direct threat
to the health or safety of others, as any passenger is a potential carrier of the SARS-CoV-2
virus.>* In short, both the CDC Order and Part 382 permit airlines to require passengers to
consult with the airline’s medical expert and/or to provide medical evaluation documentation
from the passenger’s doctor sufficient to satisfy the airline that the passenger does, indeed, have
a recognized medical condition precluding the wearing or safe wearing of a mask.

Airlines have also represented to OACP that, given the number of passengers making such
claims, it is not practicable for airlines to make the required individualized assessment of
appropriate mitigation measures at the airport on the day of the flight. Under the Department’s
disability regulation in Part 382, airlines must conduct an individualized assessment of the
potential ways to mitigate the risk to others of allowing passengers with disabilities to fly
without a mask.>* However, Part 382, like the CDC Order, permits airlines to require passengers
with disabilities who are unable to wear masks to request an accommodation in advance.
Airlines may also require such passengers to check in early and to agree to undergo the required
individualized assessment a reasonable period in advance of the scheduled flight, provided that
the process is completed on the day of travel.

In addition, airlines may impose protective measures to reduce or prevent the risk to other
passengers. For example, airlines may require protective measures, such as a negative result
from a SARS-CoV-2 test,*® taken at the passenger’s own expense, during the days immediately

3114 CFR 382.13.

214

33 14 CFR 382.21(a)(3).
3414 CFR 382.19(c)(1).

35 On January 12, 2021, CDC issued an order requiring any passenger flying into the United States from a foreign
country to provide, before boarding the flight, proof of a negative pre-departure test result for SARS-CoV-2, the
virus that causes COVID-19, or documentation of recovery from COVID-19 after a previous SARS-CoV-2
infection. This order became effective on January 26, 2021. Order Under Section 361 of the Public Health Service
Act (42 U.S.C. 264) and 42 Code of Federal Regulations 70.2, 71.31(b): Requirement for Negative Pre-Departure
COVID-19 Test Result or Documentation of Recovery From COVID-19 for All Airlines or Other Aircraft
Passengers Arriving into the United States from Any Foreign Country, available at
https://www.cdc.gov/quarantine/pdf/global-airline-testing-order 2021-01-2_R3-signed-encrypted-p.pdf.



prior to the scheduled flight.*® Further, the airline may arrange for additional, appropriate
mitigation measures, including arranging for the passenger to sit in a less crowded section of the
plane, to take a flight at times when airports are less crowded, and/or scheduling the passenger
on a less crowded flight.

To ensure travelers are aware of the face mask requirements, airlines should use their best efforts
to make this information easily available. The Department requires airlines provide information
on request, to individuals with disabilities, about any service-related or other limitations on the
airline’s ability to accommodate passengers with a disability.?” Also, CDC and TSA require
airlines to provide passengers with prominent and adequate notice to facilitate awareness and
compliance with the requirement that masks must be worn, subject to certain limited exemptions,
to mitigate the spread of COVID-19 during air travel.?® Airlines’ obligation to provide
information on the face mask requirements includes updating airlines’ face mask policies on
their websites to ensure accuracy and consistency with the ACAA, CDC Order and TSA SD.**

In recognition of the CDC Order, as well as airlines’ efforts to minimize the potential for
transmission of the virus onboard aircraft by implementing policies requiring passengers to wear
masks onboard aircraft even before the issuance of the CDC Order, OACP will exercise its
prosecutorial discretion and provide airlines an opportunity to follow the steps described herein
to become compliant before taking further action.*® Airlines are expected to review their face
mask policies immediately and to revise them as necessary to comply with the ACAA and
Department’s disability regulation in Part 382. OACP will refrain from taking enforcement
action against an airline for a period of up to 45 days from the date of this notice, so long as the
airline demonstrates that it began the process of compliance as soon as this notice was issued.
This timeframe should provide airlines with adequate time to review and revise their mask
procedures as needed to comply with the law.*!

36 A positive test result for SARS-CoV-2, the virus that causes COVID-19, is a valid reason for an airline to deny
transport to any individual, including an individual with a disability. CDC recommends isolation to separate people
infected with SARS-CoV-2 from people who are not infected. See Ctrs. for Disease Control & Prevention, Isolate if
You are Sick, CDC.gov (last updated Jan. 7, 2021), https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-
sick/isolation.html.

3714 CFR 382.41.
33 CDC Order at 1; TSA SD at 2.

3 See 14 CFR 399.79 (b)(2) (defining an airline’s practice as “deceptive” to consumers within the meaning of
section 41712 if it is likely to mislead a consumer, acting reasonably under the circumstances, with respect to a
material matter).

40 Every day, we are learning more about how COVID-19 spreads and affects people and communities. OACP will
continue to follow the data and information provided by public health authorities, such as CDC, on actions necessary
to limit the spread or impact of SARS-CoV-2 and will make changes to this notice as necessary to be consistent with
current medical knowledge and the best available objective evidence.

41 This document is a temporary notice of enforcement discretion. Regulated entities may rely on this notice as a
safeguard from Departmental enforcement as described herein. To the extent that this notice includes guidance on
how regulated entities may comply with existing regulations, it does not have the force and effect of law and is not
meant to bind the regulated entities in any way.
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Questions regarding this Notice may be addressed to the Office of Aviation Consumer Protection
(C-70), 1200 New Jersey Avenue, S.E., Washington, D.C. 20590.

By:
Blane A. Workie
Assistant General Counsel for

Office of Aviation Consumer Protection

Dated: February 5, 2021

An electronic version of this document is available at http://www.dot.gov/airconsumer



